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EXHIBIT |

DAVID P. BONACCORSI, ESQ. (SB# 129042)
BERNARD, BALGLEY & BONACCORSI, LLP
3900 NewPark Mall Road, Third Floor
Newark, CA 94560-5242
Telephone: (510) 791-1888
Facsimile: (510) 791-8008
Attorney for Defendant
Ruby Hill Owners’ Association
SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF ALAMEDA
ANIL REDDY and DIVYA REDDY, Case No. HG13671895
individuals, Complaint filed: March 18, 2013
Assigned to Hon. Lawrence John Appel
Plaintiffs,
DECLARATION OF JAMES W.
Vs. MCKEEHAN IN SUPPORT OF
DEFENDANT RUBY HILL
RUBY HILL OWNERS’ ASSOCIATION, a OWNERS’ ASSOCIATION’S
California Corporation; and DOES 1-25, OPPOSITION TO PLAINTIFES’
inclusive, MOTION FOR PRELIMINARY
INJUNCTION
Defendants. ,
Date: May 23, 2013
Time: 9:00 a.m.
Dept.: 16
Reservation No.: 1383869
I, JAMES W. MCKEEHAN, declare as follows:
1. I am an attorney licensed to practice in the State of California since 1972. 1 have

personal knowledge of the matters in this declaration, except as to those matters stated upon
information and belief, and as to those matters I am informed and believe them to be true, and would
competently testify thereto if called as a witness.

2. In the early 1990's, I was the Executive Vice-President and former General Counsel
the managing member of Ruby Hill Development Joint Venture, L.P., a California limited
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partnership, the developer of the Ruby Hill 850-unit residential golf course community and planned
development. This community is approximately 900 acres, with a Jack Nicklaus-designed
championship golf course.

3. Ruby Hill was originally situated in unincorporated Alameda County. In my
capacity as Executive Vice-President and General Counsel for the managing member of the Ruby
Hill Development Joint Venture, I was directly involved and responsible for obtaining all
governmental approvals and entitlements for this project, and responsible for processing the project
through the County of Alameda approvals, including approval of the Environmental Impact Report
(“EIR”), and addressing and responding to challenges to the approved EIR.

4. While we retained outside counsel to draft the Covenants, Conditions and
Restrictions (CC&Rs) for Ruby Hill, I oversaw the formulation of the CC&Rs. Under the CC&Rs,
Ruby Hill Joint Venture was the Declarant. The Declaration of CC&Rs was recorded on March 3,
1994.

S. Section 11.4.2 of the CC&Rs establishes an Architectural Design Committee (ADC)
to maintain architectural control over this planned development. I was involved in overseeing the
formulation of Architectural Design Guidelines.

6. Ruby Hill Joint Venture as the Declarant, by and through the ADC, was initially
responsible for ensuring compliance with the Design Guidelines and CC&Rs, a function that later
was assumed by the Ruby Hill Owners’ Association (RHOA) as the Declarant’s successor, by
through its appointments to the ADC.

7. The community was eventually annexed to the City of Pleasanton, and the terms of
that incorporation were negotiated and memorialized in a Pre-Annexation Agreement. [ was
involved in obtaining the necessary approvals from the City of Pleasanton, and in the negotiation of
the Pre-Annexation Agreement.

8. I participated in the negotiation and drafting of the Pre-Annexation Agreement and

Amended Pre-Annexation Agreement with the City of Pleasanton which was executed on November
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17, 1992. Attached as Exhibit “A” is the first page, page 8 and the signature page for the Amended
Pre-Annexation Agreement. I signed on behalf of the managing member for the Ruby Hill
Development, Joint Venture, LP and I recognize the signature of the then City Clerk Peggy Ezidro,
and the then City Manager Deborah Acosta who signed on behalf of the City of Pleasanton. The
document is recorded in the Alameda County Recorder’s office and is a public document.

9. The Pre-Annexation Agreement established a unique relationship between the Ruby
Hill Community and the City of Pleasanton. The process for building a home in Ruby Hill is
relatively straightforward. In a General Law city, a homebuilder must submit his plan to the
Planning Department for processing and approval. There may be Planning Commission review and
if the plans are denied, appeal to a City Council. In Ruby Hill, a different process has been
established as a result of annexation of Ruby Hill into the City of Pleasanton after the project was
approved by Alameda County.

10. InRuby Hill, a lot owner who is building a new home is provided with the Design
Guidelines that govern and set standards for construction. Section 11.6 of the ADC limits the right
of approval of the ADC only if it makes certain findings including whether the plans and
specifications conform to the Design Guidelines. The ADC must conduct general architectural
review, site review, landscape review and address drainage as well. (CC&Rs Sections 11.6.1
through 11.6.5.) Under CC&R Section 11.7 all approvals from the ADC must be in writing. In
Sections 11.10 and 11.11 of the CC&Rs when a home or other work of improvement has been
completed, the Owner is to notify the ADC of completion and the ADC in turn, within 60 days of
the notice, the ADC is to conduct an inspection to ensure that the as-built home complied with the
approved plans.

11. But there was an important limitation placed by the City on Ruby Hill concerning its
Design Guidelines (refetred to in the Pre-Annexation Agreement as the “design review guidelines™).
Ruby Hill was not able to alter its Design Guidelines without the approval of the City of Pleasanton,

by and through its Design Review Board. Attached as Exhibit A is a true and correct copy of the
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relevant provision of the Pre-Annexation Agreement on page 8, paragraph 10 that states that “The
design review guidelines shall be subject to change by Developer only with the approval of the
City’s Design Review Board.”

12, The practice that has been established for the first 833 homes that have been built and
approved by the ADC in the last 18 year in Ruby Hill is that the City of Pleasanton will not issue a
certificate of occupancy until Ruby Hill issues a letter confirming that the home was built in
accordance with the Design Guidelines.

13. T'was retained to serve as the attorney for RHOA during the appeal of the Reddys to
the RHOA Board.

14. In connection with the scheduled appeal hearing on September 24, 2012, I provided
notice to the Reddys and their attorney at the time Jeffrey. Attached as Exhibit B is a true and
correct copy of an email I sent to Mr. Reddy on September 11, 2012 notifying him of the date and
time of the hearing.

15. Attached as Exhibit C is a true and correct copy of a follow-up courtesy email I sent
to the Reddys to Mr. Jeffrey Widman, a person I came to learn was representing the Reddys. As the
email reflects, I had spoken to Mr. Widman on September 17, 2012 to advise him of the hearing
date.

16.  Iattended the hearing of the appeal on September 24, 2012 at 5:30 p.m. Neither the
Reddys, nor Mr. Widman, nor any other attorney, or agent of the Reddys appeared at the appeal
hearing.

17. Talso represented RHOA at the voluntary mediation that was conducted before Judge
Marlo, a JAMS Neutral, who I am informed and believe, and based on that information and belief
allege, is a retired Judge of the Santa Cruz Superior Court. The mediation took place on November
20, 2012 at the JAMS office in San Jose, California. Mr. Widman represented the Reddys at the
mediation.

18.  The Reddys’ current attorney Harold P. Smith of Dhillon & Smith was not present
4
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1l nor anyone else from the Dhillon & Smith firm as I understood Mr. Widman to have his own
2|l practice. 7
3 I declare under penalty of perjury under the laws of the State of California that the foregoing

4{ is true and correct. Executed on May 7, 2013, at Pleasanton, California.
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EXHIBIT B

AMENDED
PRE-ANNEXATION AGREEMENT

- This Amended Pre-Annexation Agreement (the “Agreement”) is énteved into. this ,mh
day of November . 1992, by and between the CITY OF PLEASANTON, (the *City"), .
a California municipal corpomtion and RUBY HILL DEVELOPMENT JOINT VENTURE
("Developer’), a Californfa general parership between Sigrature Properties I, s California
Limited Par!nmlup and Nickiauy/Sierra Development Corparation of Noxthem Califoml, a

California corposation.

RECITALS

A.  Whereas, Developer is the owner of or has the contractual nghttcaeqmmdt
control cextain parcels of real property (collectively ths "Property™) located in the County of
Alameda and more particularly s described on Exhibit *A" hereto:

B.  Wheseas, Developer proposes 1o develop on the Properly & master planned rurel
developmeat for residential, recreationdl and agricultural purposes (*Ruby Hill Project") and has
applizd to the Couaty of Alameda (the "County®) for certain legisiative and land use approvals
that are within the Coonty’s jurisdiction 1o issue, -

€,  Whereas, Ruby Hill Project land use approvais requested fiom the Cmmty includs
an amendment to the County’s general plea, and zoning amendment and cerification of an
enviroomental impact report (the "SIR") for development of the Ruby Hill Project. The EIR
wascuhﬁedbytheCmmtyBoardofSupexvmmMm'ck% 1931 and June 6, 1991,

D.  Whereas; on Iuneﬁ 1991, the Board of Supervisors by Ordinance No, 0-91-18
approved a rezoning ofapomonoftherpmyfmm agricultural to Planned Deyelopmeit,
1837tk Planning Tnit for development of the Ruby Hill Projest (the "Rezoniag®). Varions
e:dnﬁ:mmﬂmordmmoewﬂectthcusespmmedonsudlpommofﬂmhopmy the density

aud intensity of wse, maximum height and sizes of buildings, other deyelepmental standards .

therefor, and the various conditions of approval incorporatéd into the ordinance. Subsequent to
the approvala on June 6, 1991, the Couaty at varfous times has granted additionat approvals to

" and revisions of the Ruby Hill Project. AR action by the County in fartherance of the Ruby Hill

Project occurring befo:ethedateofdnsAgmemamslmllbcrefmudtohuunasthc *Zormg
Conditions. "

B.  Whereas, on July L5, 1991, the City of Livermore filed a Petition for Writ of
Mandae, Alameda County Supericr Cou:t Action No. 683426-1, challenging on numerons
grounds the actions taken by the Alameda County Board of Supervisors as herein’ desceibed..
Thereafter, pursuant to California faw, representatives of the City of Livermore, County of
Ahmedaand])evelopermetmotdcrwresoive thapeudmghngauon.

V.5l
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dedicaudinSecumSA then the Developer shall sarisfy the requiremhents of the Clty's Parkland
Dédication Ondinance by paying the then applicable fees fomwaddlﬂonalhoumngumupmm

- to the Ordinance, Developer may apply for credit for private open space within the Project as

mummaq'srmudmmorﬁm

9.  Emsrgency Access. Developer simll prepare a plan for emergency vehicle access
and emergenty comeatnication for the golf course, subject (o approval by the City. The
emergency vekicic access will include access through the golf corse t snd from those cul-de-
sacs designased by the Clty as needing alterrative emergency aceess.

10.  Desglen Review Guldelines. Developer shall provide for the City's review a
complete 3ot of desipy review guidelines for the impravements to be constracted on the Portion.
mg\dddinushanbenﬂ:jemmqpm\ﬂbythaﬁtysnwgnkwww Developer siall
require all project improvements to bo constrocied in accordawes with the design review
guideiiies, aﬁeottoﬁtymﬂ’miew For purposes of this section, 'City staff review’® shiall
miean that the planning departwent saff shall review preliminary buildinig plans md preliminary
Iaidscaping plans for consistency with the guidelines prior to the finsl plans being submitted to
the building department, The design review guidelines shall be subject to change by Develaper
mlywﬁhhappmvdofmeﬁw’swgnmwm

1, m&mbmm. Allpnvmcmadwayswxﬂbcdesugmdbcitymmdsmd
approved by the City’s Public Works Director,

2. Gall Couxse Design. Thcdwgnofmegolt'mmouﬁmkubyﬁiul’mjectm
bemb]eubomaxbodnsmveyofhnmagem Any proposed loss of trees shall be subject
mamrovnlhydn(ity

Devulopsgxo%mmmappmvalfoxthchoje;tmdm&apﬁisﬂm&edw
of the Project in accordance with the City's Growth Management Ordinance, Chapter 17.36 of
thelemMumapalCode. City has graited growth manegenyeat approval as follows:

25 ’ 1993 _
150 per year - 1994-1998, inclusive
5 1599

Annnally, City and Developer shall review ﬁwnumbetofmﬁdmual units which
hins been aflocated i this section @nd also in the Developer's Growth Management Agreement
with City.. City and Developer shall determing if the mumber of units so alfocated fof any given
ymmyhmmwdwomummmmmgmemdymdomdmermjm

h Lol
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B,  Partissin Interest, This Agreement is entered only for the be'n_eﬁt of the parties
ekecuting this Agreement and not for the benefit of any other individual, entity or person,

. ‘C.  Amendment of Agxeem:nt. This Agreenent may be amended in writing by the
original parties or their miccessors in interest,

D. Severablhty If any term, provision, covenant or comﬁmm of this Agreunant s
held by a couxt of competent Junschcnnn to be invalid, void or unenforceable, the remaining
provisions of this Agreement shall continge in full force and effect.

H E. Enfombxh!y Unless thiz Agreement is amended or ternifnated pursuant to the
. provisions of this Agreement, this Agreement shall be enforceable by either party horeto
notwithstanding any change héreinaficr. enacted or adopied in any applicable Genevil Plaa, ’
Specific or Procise Plan, zoning ordinatce, subdivision ordinance or sy other laod use of i
building ordinance. The parties acknowledge that the sequence of land ise approvals,
infrastricture improvemicnt agreements and relateid cvents all comprise a single entérprise
necessary to the mutual pirposes of this Agrecraent, and that pesformance of partial perfonnancs
of the ohligations set forth herein will induce reliance by the other party on the completion of
merummmgobhganmssetfmhhuanasanewssarymedyweffwnmethepama'
respective purposes, except as otherwise provided herein.
F. Entire Agreement, This Agreement, and the exhibits aﬂachedhmato constitutes
the entire understanding and agieement of the partics, and supersedes afl negotiations or previous
. amemqnbﬂweenﬂxepa:ﬁes with respect ta all or any part of the subject matter kereof.

IN WITNESS WHEREOF, the partics hereto have caused tlnsAgreementmbeexwuwd
by thezt respeclwe officers on the date(s) set forth below.

*cITY*

CITY OF PLEASANTON,
a Califomia mumicipal curporaﬁgn

APPROVED AS TO FORM:

| i ,
f o Phtiaid bl

By:

City attorney

[ g T
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*DEVELOPER"

fa limited

RUBY HILL DEVELOPMENT JOINT

VENTURE L.P.,
a

. Nicklaus/Sieera Development Corp, 'of.:

By
Itss,
Datesis /|
By
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v ](atherine Fonte

Fronx James McKeehan <jwmckeehan@aol.com>
e Tuesday, September 11, 2012 437 PM
f I reddya@gmail.com . .
C e Dizna Nathan; neal.somsen@ey.com; kailesh.karavadra@ey.corn; George Belhumeur; Marty Birk: Bob Jones; Katherine
Fonte
Subject: Appea!
Dear Mr. Reddy:

The Board has set the hearing on your appeal for September 24th at 5:30 pm. At that time you will have the
opportunity to present any facts, arguments or other evidence you might want the Board to consider. The
Board may or may not ask you questions. At the conclusion of your presentation the Board will take the matter
under consideration and provide you their decision in writing. If you have any questions about the process
please send them to me in writing and I will respond on behalf of the Board.

Sincerely,

James W. McKechan
Attorney-at-law

Sent from my iPad

[24 A
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i Katherine Fonte

From: Jim McKeehan <jmckeehan@sighomes.com>
~Sent; Monday, Septemnber 17, 2012 9:23 AM
- 3 ' jpwidrnan @comcast.net
~--Subject: Reddy/Ruby Hill Owners Association

Dear Mr. Widman: Per our phone conversation this morming, | represent the Ruby Hill Owners Association. Mr, Reddy
has appealed the decision of the ADC to the Board of the Ruby Hill Owners Association. That appeal is scheduled to be
heard on September 24" at 5:30. Until the Board decides the appeal it would seem thatan ADR procedure is
premature. Please advise if you are going to represent Mr. Reddy at the Appeal before the Board. If we can provide you
with any information, let me know. My cell number is 925-580-7231. Jim McKeehan

{294



